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DETAILED ACTION 

Claims 1-26 are pending in the instant application. 

Continued Examination Under 37 CFR 1.114 

A request for continued examination under 37 CFR 1.114, including the fee set 
forth in 37 CFR 1 .1 7(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1.114, and the fee set 
forth in 37 CFR 1 .1 7(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1 .1 14. Applicant's submission filed on 7-27-07 
has been entered. 

The following is a new rejection in view of the amendment of claims : 

1 . Claims 25-26 are rejected under 35 U.S.C. 112, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. 

Instant claims recite that the limitation "the composition has greater number of bubbles 
relative to a second composition prepared according to the Monsoon US patent No. 
5,902,225", which is indefinite because the cited patent recites more than one example 
in which each composition has a different viscosities and also describes various 
alternative methods of preparing the compostion (col. 9). Thus it is unclear as to which 
method of the patent applicants are referring to. A clarification and appropriate is 
requested. 
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The following rejection of record dated 9-27-06 has been maintained : 

Claim Rejections - 35 USC § 103 

The text of those sections of Title 35, U.S. Code not included in this action can 
be found in a prior Office action. 

Claims 1-26 are rejected under 35 US.C. 103(a) as being unpatentable over US 
5,902,225 to Monson in view of EP 170 269 (EP) (both submitted on PTO-1449). 

Monson teaches (applicants admit on page 1 of the instant specification) a post 
foamable skin or hair compositions composition comprising a concentrate and a diluent, 
of which the former reads on the instant "intermediate" (see examples). Examples 1-9 
reveal that the concentrate of Monson comprises surfactants such as decyl 
polyglucoside, triethanolamine, isobutene, isopentane (read on instant propellants), 
Carbopol (polymer), an emollient such as dimethicone copolyol (reads on the 
moisturizer of claim 1 and 17) and other additives. The diluent of the composition 
contains sodium bicarbonate and citric acid (examples). The ratio of citric acid to 
bicarbonate taught by Monson is within the range of instant claim 13. 

Instant claim 1 recites 8% to 12% of diluent and claim 17 recites 4.6% to 7.4% of 
blend by the weight of the shaving cream. Instant claims 25 and 26 recite greater 
number of bubbles relative to a second composition prepared according to the Monsoon 
US patent No. 5,902,225. Instant claims 25 and 26 recite greater number of bubbles 
relative to a second composition prepared according to the Monsoon US patent No. 

t 

f 
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5,902,225. It has been explained in the previous section that instant claims are vague 
because instant claims are not clear as to which method of Monsoon is being referred 
to. However, instant claims only recite greater number of bubbles but fail to state as to 
greater in what magnitude- one more bubble or how many more bubbles. 

Monson fails to teach the claimed ratios or the percentages of the blend 
capable of generating carbon dioxide, the blend of polymer, ratios of the propellants 
isopentane and isobutene or the claimed moisturizers. However, generally, differences 
in concentration or temperature will not support the patentability of subject matter 
encompassed by the prior art unless there is evidence indicating such concentration or 
temperature is critical. "Where the general conditions of a claim are disclosed in the 
prior art, it is not inventive to discover the optimum or workable ranges by routine 
experimentation." In re Aller, 220 F.2d 454, 456, 105 USPQ 233, 235 (CCPA 1955). 
Accordingly, optimizing the percentages or ratios of the blend capable of generating 
carbon dioxide, and the ratios of the propellants isopentane and isobutene, to achieve a 
post-foaming composition with the appropriate amount of foam (number of bubbles) 
would have been readily evident to a skilled artisan at the time of the instant invention 
was made because Monsoon teaches all of the ingredients for a post foaming 
composition. 

Monson suggest several polymers for adjusting the viscosity of the composition 
(col. 7, L 35-44) and accordingly, in the absence of any unexpected advantage, one of 
an ordinary skill in the art would have employed one or more polymers for adjusting the 
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viscosity of the composition at the desired level. Monsoon further teaches the 
composition as a post-foaming preparation that is present in a container, wherein the 
pressure of the composition when present in the composition is between 10-60 psig and 
includes the claim limitations of 15 and 16. 

Monson fails to teach the claimed lactic acid and specific moisturizers. 
EP also teaches skin or hair compositions in the form of shampoos, conditioners etc., 
similar to Monson. The composition of EP also comprises a substance capable of 
emitting carbon dioxide (foamable- see page 12, last line of EP), in addition to 
Surfactants, vitamin E acetate (reads on claimed moisturizers of claims 2 & 19), lactic 
acid, lactate, etc (see examples 9, 11, 12 etc), the entire composition being present in a 
container. EP teaches addition of organic acids such as citric acids, lactic acids as pH 
modifiers to the final composition (pages 8 & 9). Thus both Monson and EP are directed 
to foamable compositions and accordingly it is prima facie obvious to combine two 
compositions each of which is taught by the prior art to be useful for the same purpose, 
in order to form a third composition to be used for the very same purpose. It would have 
been obvious for one of an ordinary skill in the art at the time of the instant invention 
was made to include lactic acid and viatmin E acetate of EP in the post-foaming 
composition of Monson because EP suggests that the acids such as lactic acid provide 
buffering activity and both the references desire the presence of components such as 
emollients, skin treatment or conditioning agents such as glycerin, humectants, 
antibacterial agents, vitamins etc. 
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Response to Arguments 

Applicant's arguments filed 6-27-07 have been fully considered but they are not 
persuasive. 

Applicants argue that Monson is deficient in disclosing the size or 
number of bubbles, which is a surprising result on page 6 of the composition. 
However, instant claim 1 does not recite any pressure and further it is unclear 
as to what composition (including the amounts of diluents and intermediate) 
are compared with which specific composition of the instant invention and if 
the instant composition employed in the results have the amounts of diluents 
in the same range as claimed. Applicants admit that Monson recognize gas 
producing component as a diluent. While applicants state that the composition 
of Monson employed contains 2.45% diluent according to the description of 
the reference, it is stated instant composition requires no more than 12% of 
diluent. However, examiner notes that instant claimsl and 17 while reciting 
the amount of diluent do not recite the gas bubbles, their number or size. On . 
the other hand, claims 25-26 recite "greater number of bubbles" but fail to 
recite greater to what extent. Further, the argued limitation of the surface are 
of the bubbles is not present in the claims pending. Therefore, the argument 
regarding unexpected advantage is not commensurate with the scope of the 
claims. 



Applicants argue that Monson's deficiencies cannot be overcome when 
considered in combination with EP 170269 ("EP") because EP teaches 
dermatological products for the treatment and is not analogous art to 
applicants' invention. It is argued that in contrast, applicants* invention 
includes no medicament of any sort. The argument is not persuasive because 
instant "comprising" language allows for the presence of medicaments or skin 
treatment agents of EP and besides skin preparation compositions do not in 
any way reflect that medicaments should not be included. Further, instant 
claimed vitamins, aloe vera etc (claim 2) provide dermatological and 
therapeutic effect in terms of antioxidant and moisturizing effects respectively. 

EP clearly states that the compositions prepared in pressure resistant 
containers containing carbon dioxide (pages 10-11) and that a pH modifier 
(applicants admit that EP teaches lactic acid as a pH modifier) to generate 
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carbon dioxide. Thus, with respect to lactic acid the teachings of EP are no 
different from that of instant. Hence EP provides the requisite motivation and 
suggestion to add lactic acid to the composition of Monson. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Lakshmi S. Channavajjala whose telephone number is 
571-272-0591 . The examiner can normally be reached on 7.00 AM -4.00 PM. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Michael Woodward can be reached on 571-272-8373. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 
273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 




